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STATEMENT OF QUESTIONS PRESENTED 


I. Does the physical and mental incompetency of a government 
employee insured under the Federal Employees’ Group Life Insurance 
Act of 1954, excuse him of failure to comply with modal and procedural 


. 


applications requirements ? 


Il. Does the incompetency excuse him of failure to comply with 
the requirement to make an election as to converted insurance within 
31 days of retirement ? 


Il. Is the beneficiary of the employee's insurance entitled toa 

jury trial of her claim for the insurance ? 
* | 

| 
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JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES 

STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


The Forfeitures of Disability Retirement Rights and 
Insurance Conversion Rights of Barnes Because of 
Failure While Disabled Physically and Mentally, to 
Comply with Formal caanentta Procedures, Were 
Invalid . 3 es 


Appellant was Entitled to a Trial by Jury 
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APPEAL FROM A JUDGMENT AND ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The pleading which discloses the basis of the jurisdiction of the 
District Court, is the amended complaint printed at J.A. 1. 


The factual basis of the jurisdiction of the District Court is that — 
Warren W. Barnes was an employee of appellee, and insured under 
the Federal Employees’ Group Life Insurance Act of 1954, for the 
benefit of appellant; that Barnes retired and later died; that appellee 
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refused to make payment of the insurance to appellant; that section 14 
of the Act provides that the district courts of the United States shall 
have original jursidiction of any claim against the United States founded 
upon the Act; and that this suit constitutes such a claim. 


The jurisdiction of this Court is based on Title 28, United States 
Code, Judiciary and Judicial Procedure, section 1291 (28 USCA sec. 1291). 


STATEMENT OF THE CASE 


Appellant sued for payment to her of insurance on the life of 
Warren W. Barnes, her deceased husband, under a Federal Employee's 
Life Insurance policy issued to the United States Civil Service Com- 
mission by the Metropolitan Life Insurance Company. 


The Commission denied the claim on the ground that Barnes (1) 
had not retired for disability and (2) had not exercised an option for 
converted insurance. Mrs. Barnes offered to furnish evidence that at 
the time of retirement her husband was actually physically and mentally 
disabled and incompetent, as well as during the time for exercising the 
option for converted insurance. The Commission refused to receive and 


consider the evidence. 


On a motion for summary judgment, appellant filed affidavits of 
herself and a physician, and official records of the George Washington 
University Cancer Clinic, made in the regular course of business, prov- 
ing the physical and mental disability of Mr. Barnes. These facts were 
not disputed. 


The District Court granted judgment for the appellee. No state- 
ment of reasons was made. In effect, the Court held that the incom- 


petency was immaterial. 


Mr. Barnes had been employed as an accountant by the New York 


Regional Renegotiation Board, located in New York City, from April 1, 
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1953, to April 4, 1959. He died on October 9, 1959, eighteen days before 
his 74th birthday. 


The Federal Employees’ Group Life Insurance Act of 1954 (5 USCA 
2092), provides that each employee of the government shall be auto- 
matically insured in an amount approximating his annual compensation; 
that the amount of insurance at his death shall be paid to his widow; 
and that upon separation of an employee from the service the insurance 
shall terminate. Upon such separation, however, an employee may con- 
vert his group insurance to an individual policy; and upon retirement 
for disability the insurance may be continued without cost to the em- 


ployee. 


Barnes retired on April 4, 1959, on an application made the day 


before. 


A statement in the blank form of application is the sole basis for 
appellee's contention that Barnes rejected retirement for disability. 
The only reference to such retirement in the whole application is the 
query "When did you become totally disabled? (Month and Year)." To 
this question Barnes' response was "Not applicable". The application 
contains no direct question as "Do you have any disability 2" or|/"Are 
you retiring for disability ?" 


| 
The Act provides that upon separation from the service (retire- 


ment), an employee may convert his insurance to an individual policy; 
but no time limit for making the conversion is referred to in the 
statute. By regulation, however, the Civil Service Commission] has 
limited the time to 31 days. The regulation reads as follows: 


During the 31-day extension of life insurance coverage 
under paragraphs (b), (c), a(e) and (f) of this section, an i 
dividual may, upon application and without medical examina- 
tion convert all or any part of his group life insurance tojan 
individual policy of life insurance at rates applicable to his 
attained age and class of risk. (Code of Federal Regula- 
tions, Title 8, section 37.5(g), Jan. 1960) 
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The policy purchased by the Commission from the Metropolitan 
Life Insurance Company allows a longer period than 31 days when such 
longer period is allowed by the company. (Policy, section 6(A)) 


Mr. Barnes failed to make the application for conversion within 
the 31 days required by the regulations, as well as during the remaining 
six months of his life. 


Mrs. Barnes likewise made no attempt prior to the death of her 
husband, to exercise the conversion privilege. According to her affi- 
davit, she was without any knowledge of the conversion privilege and the 
time for exercising it until after the death of her husband. (J.A. 9) She 
was then 72 years ‘of age, and greatly disabled from long existing chronic 
heart, kidney and stomach ailments. 


From October 1959 to April 1960, Mrs. Barnes four times re- 
quested the Commission to make payment of the insurance, and to re- 
ceive and consider evidence that her husband was fatally ill and his 


mental faculties impaired at the time of retirement, during the 31-day 


conversion period, and until his death in October 1959. The first three 


requests were denied, the fourth ignored, by the Commission. 


At the time of retirement on April 4, 1959, until his death in the 
following October, Barnes was actually greviously physically ill and 
mentally incompetent, and therefore totally disabled. 


The "disability" referred to in the Federal Employees’ Group 
Life Insurance Act of 1954, is defined as follows in the Civil Service 
Retirement Act (5 USCA, section 710): 


totally disabled for useful and efficient service in the 
grade or class of position occupied by the employee, 
by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the 
part of the employee ... 
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Dr. Armand B. Gordon stated in his affidavit that Mr. Barnes 
was "in severe and almost constant pain", and "almost wholly bed- 
ridden, and unable to serve himself to any degree without assistance". 
(J.A. 15) 


The George Washington University Cancer Clinic examined 
Mr. Barnes and found that his symptoms were in existence six months 
previous to September 28, 1959. 


As to his mental condition, the Cancer Clinic stated that he was 
"Confused, disoriented as to place and time; poor historian, loss of 
memory of past events." (J.A. 6). The affidavit of Dr. Gordon is to 
the same effect, i.e., that as early as April 1959 Barnes was not able 
to make any "intelligent and proper choice" with regard to his jin- 
surance. (J.A. 16). 


Mrs. Barnes described the mental and physical condition of her 


husband during the last days of his government service until his death, 
| 
as follows: | 


During the last years of his service, Mr. Barnes 
was suffering from and greatly incapacitated by, 
arthritis of the muscles, for which it was necessary 
for him to take medicines throughout every working 
day. As was plainly obvious, all of his motions, es- 
pecially of his arms and legs, were appreciably restricted 
and slowed by the disease. Because of the pain, he could 
walk only a short distance, and had difficulty in rising 
from a chair. 


* * * * * * 


When he returned home after April 4, 1959, he col- 
lapsed at the front door from absolute weakness. I 
almost carried him into the house, and put him ina 
chair, from which he was unable to move for about 
two or three hours. . . . His condition then had been 
developing and obvious for a long time, and did not 
begin instantaneously upon termination of his service 
in the New York office. 
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Mr. Barnes remained in this state of collapse for 
about six weeks. During that time he could not walk 
without help. He could not be left alone without at- 
tention, day or night. It was an impossibility for him 
to realize what he was doing. He had hallucinations; 
among other things, imagining that many people were 
in the house making noise, of which he would complain. 
He had difficulty in articulating and enunciating his 
words. He was unable to continue and complete his 
statements, frequently beginni to talk but ending 
without completing a rational statement. He had lost 
all sense of place and direction. Although we had 
lived in the same house for many years, it became 
necessary to physically lead Mr. Barnes from one 
place to another in the house, to lead him from his 
bed room to the dining room for meals, to the bath 
room and elsewhere. (J-A. 59) 


Appellant makes alternative claims as to the amount of insurance 


to which Mr. Barnes was entitled. The first claim is for $11,000, and 
the alternative for $2,750. 


The larger amount is derived from the basic amount of insurance 
to which Mr. Barnes was entitled, $11,000. The Act gives the insured 
employee the right to convert to individual insurance, and specifies no 
limitation on the amount. The language of the Act is that a policy pur- 
chased by the Civil Service shall contain a provision "for conversion 
to an individual policy of life insurance under conditions approved by 
the Commission.” The regulations made by the Commission under this 
authority place no limitation on the amount of converted insurance. (Code 
of Federal Regulations, Title 5, section 37.5(g)) 


The insurance company has attempted in the policy, however, to 


make a limitation, by the provision that the amount of the converted 


insurance shall be no more than the amount of the insurance at the time 
of separation from the-service; which in the case of Mr. Barnes was 
$2,750. (Policy, section 6(D)) 
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The difference between the original amount of insurance and the 


amount upon separation, results from the provision of the Act that when 


an employee attains age 65 the insurance shall be reduced by 2 percent 
per month until it reaches a minimum of 25 percent. 


STATUTES 
Federal Employees’ Group Life Insurance Act of 1954: 


Sec. 6. Each policy purchased under this Act shall 
contain a provision, in terms approved by the Commis- 
sion, to the effect that any insurance thereunder on any 
employee shall cease upon his separation from the 
service or twelve months after discontinuance of his 
salary payments, whichever first occurs, subject to a 
provision which shall be contained in the policy for 
temporary extension of coverage and for conversion 
to an individual policy of life insurance under condi- 
tions approved by the Commission, except that if upon 
such date as the insurance would otherwise cease the 
employee (a) retires on an immediate annuity, and (b) 
unless retired for disability, has had fifteen years of 
creditable civilian service, as determined by the Com- 
mission, his life insurance only may, under conditions 
determined by the Commission, be continued without 
cost to him in the amounts for which he would have 
been insured from time to time had his salary pay- 
ments continued at the same rate as on the date of 
cessation. 


* . * * * 


Sec. 14. The district courts of the United States 
shall have original jurisdiction, concurrent with the 
Court of Claims, of any civil action or claim against 
the United States founded upon this Act. 


STATEMENT OF POINTS 

1. Forfeitures of disability retirement rights and insurance 
conversion rights of employees because of failure while physically and 
mentally disabled to comply with formal application procedures, as to 
manner and time, are invalid. 
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Error relied on: Failing and refusing to give effect to undisputed 
evidence that Barnes was physically and mentally disabled and granting 
summary judgment for appellee and denying summary judgment for ap- 
pellant. 


2. A claimant in a suit founded on the Act is entitled to a jury 
trial. 
Error relied on: Granting the motion of defendant to strike the 


demand for a jury trial from the complaint. 


SUMMARY OF ARGUMENT 


1. The denial of disability retirement and converted insurance 
violated the statute and the regulations of the Commission, and was 
contrary to the principle that mental incompetency and impossibility 


will excuse compliance with modal and procedural requirements. 


2. Appellant was entitled to a trial by jury because by the Act 
the government consented to suits against it, and in respect of the in- 
surance claim the government was engaged in the insurance business. 
The insurance business is a non-sovereign function; and in suits under 
the Act the government stands in all respects on the same footing as a 
private party engaged in that business; and as a private insurer would 
have no immunity from trial by jury, the government has none. 


ARGUMENT 


THE FORFEITURES OF DISABILITY RETIREMENT RIGHTS AND 
INSURANCE CONVERSION RIGHTS OF BARNES BECAUSE OF 
FAILURE WHILE DISABLED PHYSICALLY AND MENTALLY, TO 
COMPLY WITH FORMAL APPLICATION PROCEDURES, WERE INVALID 


1. The Commission denied the right of Mr. Barnes to retire for 


disability solely because of his failure to state in the application for 
retirement the “Month and Year" when he became totally disabled. 


9 


2. It denied his right to converted insurance solely because of 
failure to make application therefor within 31 days from April 4, 1959, 
during which time he was mentally incompetent. | 


The refusals of the Commission to receive and consider evidence 
of the physical and mental disability, were in violation of its own regu- 


lations, which read as follows: 
| 


An application for retirement on account of disa+ 
bility must be filed by the employee with the Commission! 
prior to his separation from the service or within 1 year 
thereafter. This time limitation may be waived by the 
Commission in the cases of employees who are found to 
have been mentally incompetent at the date of separation | 
or within 1 year thereafter, the application in each such 
case to be filed with the Commission within 1 year from 
the date of restoration of any such person to competency 
or the appointment of a fiduciary, whichever is the earlier. 
If application for retirement is submitted on an inappro- 
priate form or incompletely executed, such application 
may be acce pted as an informal claim. (Code of Federal 
So ‘Administrative Personnel, Title V, section | 
29 .6(c)) 


Provisions as to manner and time for election of disability and 
conversion privileges, like those under the Federal Employees’ Group 
Life Insurance Act, are practically standard provisions of all private 


life insurance policies. 


Harris v. Pacific Mutual Co., 137 F2d 272, 273 
Magill v. Travelers Co., 133 F2d 709, 710 
Jefferson Standard Co. v. De Long, 109 F2d 585 
The decisions are strongly to the effect that forfeitures will not 
be enforced, where compliance with such requirements is impossible or 


has not occurred because of mental disability. 


In Mutual Life Ins. Co. v. Johnson, 293 U.S. 335 (1934), the Court 
denied forfeiture of insurance for failure, due to mental incapacity, to 
comply with a time limit, which was referred to as merely ' odel or 
procedural” (p. 338). 
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The Court said "The controversy is one as to which the courts 
of the country are arrayed in opposing camps." The Court listed as 
supporting the contention that such forfeitures are valid, decisions of 
appellate courts of Alabam, West Virginia, Kansas, Mississippi, Ohio, 
Washington, Georgia, Tennessee, Pennsylvania and New York. It listed 


as denying the contention decisions of appellate courts of Virginia, 
North Carolina, South Carolina, Arkansas, Michigan, Nebraska, Mis- 


souri, Kentucky, Wisconsin and Texas. The Court approved the rule 
against the forfeitures, saying: 


We think the contract is to be interpreted in accordance 
with the law of Virginia where delivery was made. .. 
As to the meaning and obligation of such a policy, the 
highest court of the state has spoken in Swann v. Atlantic 
Life Insurance Co. (156 Va. 852, 159 S. E. 192, 195)... 
construing a provision substantially the same as the one 
in controversy here. The ruling there was that notice 
was excused by physical and mental incapacity to give 
it. “When the disability of the insured occurred while 
the policy was in force, he was entitled to have his 
premiums waived until his death, for his disability 
continued until his death. He had paid for this right, 
and to say that he should lose the benefit of his policy 
because he failed through mental or physical incapacity 
to present proofs would be harsh and unreasonable under 
the circumstances. (p. 339) 


See also: 


Germania Insurance Co. v. Boykin, 79 U.S. 433 
Harris v. Pacific Mutual Co., 137 F2d 272, CA 10, 1943 
Magill v. Travelers Ins. Co., 133 F2d 709, CA 8, 1943 
John Hancock Mutual Co. v. De Costa, 88 F2d 479, 

CA 3, 1937. 


In the following more recent State cases, the courts have held that 
compliance with "modal or procedural" requirements of insurance 


policies, is excused by impossibility: 
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Hayward v. Carolina Ins. Co., 51 So. 2d 405; 
La. 1951 

Brown v. Security Mutual Life Ins. Co., 
150 Neb. 811, 1949; 36 N.W. 2d 251 

Metropolitan Life Ins. Co. v. Jackson, 79 Ga. 
263, 1949; 53 S.E. 2d 378. 

Franklin Ins. Co. v. Tharpe, 178 So. 300, 1938, 
Florida. 

Woodell v. Aetna Life Ins. Co., 214.N.C. 496, 
1938; 199 S.E. 719. 

Way v. Pacific Mutual Ind. Co., 188 S.E. 805, 
1936. 


In the following State cases, it was held that compliance is excused 
by mental incapacity: 


Barnett v. Insurance Co., 105 N.Y. S. 2d 769, 1951 

Chagnon v. Metropolitan Life Ins. Co., 96 N.H. 256; 
75 A. 2d 167. 

Schoen v. American National Co., 352 Mo. 935, 1944; 
180 S.W. 2d 57. | 

Bell v. Acacia Mutual Co., 204 La. 1005, 1944; 
16 So. 2d 821. 

Bennett v. Metropolitan Life Ins. Co., 173 Ore. 386, 
1944; 145 P. 2d 815. | 

American United Life Co. v. Goodman, 201 Ark. 634 
1941; 146 S.W. 2d 907 

Levitt v. New York Life Ins. Co., 297 N.W. 888, 
1941, Iowa. 

Neill v. Fidelity Mutual Ins. Co., 119 W. Va. 694, 
1938; 195 S. E. 860. 

Berry v. Acacia Mutual Assn., 49 Ariz. 413, 1937; 
67 P. 2d 478. 

Schlintz v. Equitable Assn., 226 Wisc. 255, 1937; 
276 N.W. 336. 


| 
The general rules of insurance law apply to government insurance 


like that under the group insurance act of 1954. 


In United States v. Morrell, 204 F. 2d 490, 494, CA 4, 1954, the 


Court said, relative to the similar National Service Life Insurance Act: 
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We do not think that the broad contention that the 
general rules of law of insurance have no application to the 
liability of the government under the National Service Life 
Insurance policies, can be sustained. In the application 
of these rules the broad sweep of government activities 
and the relationship between the government and its count- 
less employees are of course taken into account. .. . But 
it cannot be said that when the government enters the in- 
surance business it is free because of its sovereign char- 
acter from all restraints, and that no head need be given 
to the principles of law that have been worked out by the 
courts in the field of insurance. (p. 493) 


* * * * * * * 


It does not appear that the interests of the government 
would be jeopardized jn a case of this kind by the appli- 
cation of the wholesome rule against the enforcement of 
unnecessary forfeitures of contracts of insurance. To 
the disfavor in which forfeitures are generally held there 
is added in the case of the government the benevolent 
purpose of the National Service Life Insurance System to 
furnish to service men at low cost insurance otherwise 
unobtainable; and it cannot be supposed that it was the 
intent of Congress that the system should be technically 
administered. (p. 494) 


See also: 


United States v. Zazove, 334 U.S. 602, 610. 
Smith v. Metropolitan Life Ins. Co., 
142 F Supp. 320. 

In McCaig v. United States (unreported; decided by the United States 
District Court, W. D. Tenn., November 6, 1959), as here, payment of the 
group life insurance of a deceased government employee was refused, 
because of his failure to exercise the conversion privilege. The Court 
hold that this did not bar recovery. 


For 17 months prior to death, McCaig had been in an unconscious 


condition as a result of an automobile accident; and while in that mentally 


disabled condition was separated from the service and "informed" of his 
insurance conversion privilege. Because of his condition the privilege 


was not exercised. The Court said: 
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The Civilian Personnel Officer of a government agency, 
such as that here involved, is required to notify an employee 
whose Group Life Insurance, under the Federal Employees' 
Group Life Insurance Act, is to be terminated, of his privi- 
lege to convert his insurance to an individual policy of life 
insurance without a medical examination. Full information 
regarding the conversion of such group insurance to an 
individual policy will be given to an employee as a part of 
this separation interview. The employee, among other things, 
will be advised of the time limits for requesting conversion 
and the importance of submitting his request promptly to 
insure continuous insurance coverage. (United States Civil 


Service Commission Federal Personnel Manual, Chapter 
I-3, Life Insurance. 


The Court found that the agency "knew, or through the exercise of 
reasonable and ordinary care should have known, of the helpless and un- 
conscious condition of the deceased herein and of his complete inability 


personally to receive or to act upon any such notice." 


APPELLANT WAS ENTITLED TO A TRIAL BY JURY 


In the complaint appellant demanded a jury trial. On motion of 
appellee, the demand was stricken from the complaint. 


In section 14 of the Federal Employees’ Group Life Insurance Act, 

the government consented to suit. The section reads: 
The district courts of the United States shall have 
original jurisdiction, concurrent with the Court of Claims, 


of any civil action or claim against the United States 
founded upon this Act. 


The insurance business into which the Civil Service Commission 
was launched by the Act, is a non-sovereign function, as to which it stands 
on the same footing with any citizen in the courts. 


In Federal Housing Adm. v. Burr, 309 U.S. 245, 1940, the Court 


said: 
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As indicated in Keifer & Keifer v. Reconstruction 
Finance Corporation, supra (306 U.S. 381), we start 
from the premise that such waivers by Congress of 
government immunity in case of such federal instru- 
mentalities should be liberally construed. This policy 
is in line with the current disfavor of the doctrine of 
governmental immunity from suit, as evidence by the 
increasing tendency of Congress to waive the immunity 
where federal governmental corporations are con- 
cerned. ... Hence, when Congress establishes such 
an agency, authorizes it to engage in commercial and 
business transactions with the public, and permits it 
to “sue and be sued”, it cannot be lightly assumed that 
restrictions on that authority are to be implied. Rather 
if the general authority to sue and be sued" is to be 
delimited by implied exceptions, it must be clearly 
shown that certain types of suits are not consistent 
with the statutory or constitutional scheme, that an 
implied restriction of the general authority is necessary 
to avoid grave interference with the performance of a 
governmental function, or that for other reasons it was 
plainly the purpose of Congress to use the "sue and be 
sued" clause in a narrow sense. In the absence of such 
showing, it must be presumed that when Congress 
launched a governmental agency into the commercial 
world and endowed it with authority to "sue and be 
sued", that agency is not less amenable to judicial 
process than a private enterprise under like circum- 
stances would be. (p. 245) 

United States v. Morrell, 204 F2d 490, 494, CA 4, 1954. 

Porter v. Central Chevrolet, 7 FRD 86, 88, Ohio, 

1946. 
In re Costs in United States Cases, 4 F. Supp. 743, 
Mont. 1933. 


HARDY & HARDY 


By 
Russell Hardy, Sr. 
Attorney s for Appellant. 
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[ Filed Aug. 31, 1960] 
AMENDED COMPLAINT 


1. The plaintiff, Emma G. Barnes, is a citizen of the United States, 
a resident of the District of Columbia, and the widow of Warren W. 
Barnes. 
2. Warren W. Barnes died on October 9, 1959, in the District of 
Columbia. 
3. Atthe time of his death, Warren W. Barnes had been an em- 
ployee of the defendant, with more than twelve years of creditable service. 
4. Warren W. Barnes was insured in the amount of eleven thousand 
dollars at the time of his death, payable at his death to the plaintiff, by 
a group insurance policy procured by the United States Civil Service 
Commission in accordance with the Federal Employees Group Life In- 


surance Act of 1954. 
5. The plaintiff has informed the defendant of the death of Warren W. 


Barnes, and has requested payment to her of the death benefit of eleven 
| 


thousand dollars aforesaid, but the defendant has failed and refused to 
make said payment. 
WHEREFORE plaintiff prays judgment against the defendant for 
eleven thousand dollars, with interest and the costs of this suit, 
The plaintiff demands a jury trial. 


Second and Alternative Claim. 


1. The plaintiff, Emma G. Barnes, is a citizen of the United States, 
a resident of the District of Columbia, and the widow of Warren W. Barnes. 
2. Warren W. Barnes died on October 9, 1959, in the District of 
Columbia. 
3. For many years until April 4, 1959, Warren W. Barnes was an 
employee of an agency of the defendant, to wit, The Renegotiation Board, 
New York Regional Renegotiation Board. 
4. Warren W. Barnes was insured in the amount of eleven thousand 
dollars, payable at his death to the plaintiff, by a group insurance policy 
procured by the United States Civil Service Commission in accordance 
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with the Federal Employees’ Group Life Insurance Act of 1954. By said 
Act the insurance was required to be paid to plaintiff upon the death of 
Warren W. Barnes. 

5. Said Act required that the policy of insurance should contain a 
provision that any insurance thereunder on any employee should cease 
upon his separation from the service of the defendant, and a provision for 
conversion to an individual policy upon such cessation. 

6. Warren W. Barnes at no time had access to, or possession of, 
the group insurance policy procured in his behalf by the Civil Service 
Commission, or of a copy thereof; and had no direct, specific, complete 
and accurate knowledge of the terms, conditions and provisions thereof. 

7. The defendant has refused to give the plaintiff access to said 
insurance policy, and at no time has she had any knowledge of the terms, 
conditions and provisions thereof. 

8. Warren W. Barnes was separated from the service of the de- 
fendant on April 4, 1959. 

9. By the aforesaid Act Warren W. Barnes was given the privilege 
of converting said insurance to an individual policy in the amount of two 
thousand, two hundred and fifty dollars, with plaintiff as beneficiary. 

10. On April 4, 1959, Warren W. Barnes was physically and mentally 
disabled, and without any knowledge of his conversion privilege; and men- 
tally incapable of receiving any notification thereof. 

11. From April 4, 1959, continuously until May 5, 1959, Warren 


W. Barnes was physically and mentally disabled; and mentally incapable 


of making any decision, election or application for the conversion of 
said insurance. 

12. From May 5, 1959, until his death on October 9, 1959, Warren 
W. Barnes continued to be so disabled and incapable. 

13. But for said disability and incapacity, Warren W. Barnes would 
have so converted said insurance for the benefit of the plaintiff. 

14. The defendant has at all times failed to inform the plaintiff of 
the privilege to convert the insurance to an individual policy. 

15. Onor about May 5, 1959, the defendant terminated, cancelled 
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and forfeited said insurance, and has failed and refused to make payment 
thereof to the plaintiff. | 
WHEREFORE plaintiff prays judgment against the defendant for 
two thousand, two hundred and fifty dollars, with interest and the costs 
of this suit. ; | 
The plaintiff demands a trial by jury. 
HARDY & HARDY 
By /s/ Russell Hardy 
Attorneys for plaintiff 


[Filed Nov. 4, 1960] 
ANSWER TO AMENDED COMPLAINT 
First Defense 


| 
The complaint fails to state a claim against defendant upon which 
relief can be granted. 
Second Defense 


Warren W. Barnes was not covered by the Federal Employees 
Group Life Insurance Act of 1954, as amended, at the time of his death 
because he did not convert his group life insurance to an individual 
policy within 31 days of the date of the termination of his group insurance. 

Third Defense 


Any obligation which defendant had to Warren W. Barnes has been 
fulfilled. | 
Fourth Defense 


Insofar as plaintiff seeks interest and costs her complaint should be 
dismissed, because the United States has not consented to be sued therefor. 


Fifth Defense 


Answering the numbered paragraphs of the first claim of the 
amended complaint, defendant avers: 
1. 2. It admits the allegations of paragraphs 1 and 2. 
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3. It admits that from April 1, 1953 to April 4, 1959, Warren W. 
Barnes was an employee of the New York Regional Renegotiation Board. 

4. It denies the allegations of paragraph 4. 

5. It denies the allegations of paragraph 5 except that it admits 
that plaintiff informed it of Warren Barnes' death and requested payment 
of death benefits and that defendant has failed and refused to make pay- 
ment of insurance benefits to the plaintiff because it has no obligation to 
make such payment. 

Answering the numbered paragraphs of the second and alternative 
claim of the amended complaint, defendant avers: 

1, 2. It admits the allegations of paragraphs 1 and 2. 

3. It admits that from April 1, 1953 through April 4, 1959, Warren 
W. Barnes was an employee of the New York Regional Renegotiation Board. 

4, It denies the allegations of paragraph 4, except that it admits that 
during the time of his employment Warren W. Barnes was insured by a 
group insurance policy procured by the United States Civil Service Commis- 
sion in accordance with the Federal Employees Group Life Insurance Act. 

5. It is not required to answer the conclusions of law of paragraph 5, 
and respectfully refers the court to the provisions of the Federal Em- 
ployees Group Life Insurance Act, 5 U.S.C. 2091-2103. 

6. 7. It denies the allegations of paragraphs 6 and 7. 

8. It admits that Warren W. Barnes was separated from govern- 
ment service on April 4, 1959 by virtue of his voluntary retirement. 

9. Itis not required to answer the conclusions of law of paragraph 
9, and respectfully refers the Court to 5 U.S.C. 2091-2103. 

10, 11, 12, 13, 14. It denies the allegations of paragraphs 10, 11, 
12, 13 and 14. 

15. It denies the allegations of paragraph 15, except that it admits 
that it has failed and refused to make payment of insurance benefits to the 


plaintiff because it has no obligation to make such payment. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal Assistant U.S. Attorney 
/s/ JOHN F. DOYLE, Assistant.U. S. Attorney 
/s/ ELLEN LEE PARK, Assistant U. S. Attorney 

[ Certificate of Service] —————_ 


[ Filed Mar. 24, 1961] | 
MOTION FOR SUMMARY JUDGMENT. 


The plaintiff moves the Court for summary judgment on the ground 
that the pleadings, the answers of the defendant to interrogatories, and 
the affidavit of the plaintiff and exhibits attached to the points and authori- 
ties in support of this motion, show that there is no genuine issue as to 
any material fact. HARDY & HARDY | 


/s/ Russell Hardy sr 
Attorneys for plaintiff. 


[ Certificate of Service] 


EXHIBIT 4 
THE GEORGE WASHINGTON UNIVERSITY CANCER CLINIC 
HISTORY SHEET 


NAME Barnes--Warren W. Date 9-28-59 
Age 13 
Reason for coming to clinic Occupation 
Xray Diag. ca lung MSD 
FAMILY HISTORY M-60-Heart B-43-accident | 
F-57-? 
PREVIOUS ILLNESSES: Childhood: No Adult: appendicitis 
OPERATIONS: No 
ACCIDENTS No 
CATAMENIA: 

L. M. P. 
OBSTETRICAL: 
ee eee Se 
GENERAL SYSTEMIC REVIEW: 


Recent weight change: Lost 10 lbs over last 6 mos. --Top wt.| as young 
man was 105. 


Upper Respiratory: Persistent Hoarseness: over past 6 wks. 


Persistent Cough: 5-6 wks--productive of tenac yellow |sputum. 
Difficulty in Swallowing: No Hemoptysis: No 


G. I. Persistent Indigestion: No Constipation: occas 
Diarrhea: Occas Melena: no 
Blood in Stool: no Jaundice: no 
G. U. Dysuria. no Hematuria: no 
C.N.S. Syncope: no Vertigo: no Headache: no 
Breasts--Lump: no Discharge: no Pain: no 
Skeletal: no 
Skin: no 
Remarks: Confused, disoriented to place & time, poor historian, loss of 


memory of past events! 


WARWICK MEMORIAL CLINIC 
Admission Physical Examination 


NAME BARNES, Warren Case No. 774-59 


Made by Dr. Memmel Date 9/28/59 


Description of Tumor and Metastases (or particular lesion for which 
patient is admitted) Suspected mass in upper lobe of L. ‘lung. 

PROVISIONAL DIAGNOSIS: (1) CA of lung (upper L. lobe) and L. re- 
currant laryngeal u. pardysi & possible Hormer's on L 
(2) R/O prostate CA & metastases BJTBC 

Disposition 


(1) Bronchoscopy 
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THE GEORGE WASHINGTON UNIVERSITY 
CANCER CLINIC 


"This is a wasted disoriented 73 yr old white male, whose history is 
unreliable. He was a heavy smoker - 3-4 packs / day, throughout his life- 
time. He complains of a productive cough (never any blood or tissue), 
hoarseness & chest pain bilaterally for last "6 months". Has chest x-rays 
taken in 2/58 & was told he had a mass in left upper lobe of the lung. He 
is confused, disoriented to place and time. His top weight as a young man 
was 105 lbs - now weighs 88#. 

'D.E, Possible Horner's on left lobe, with definite miosis & ques- 
tionable ptosis & enopthalmus. Left side of lung is paralysed. | Bilateral 
basal inspiratory rales. No evidence of fluid. Irregular hard area (1x5 cm) 
on left ant, lobe of prostate. Neuro. was essentially neg." | 

"9-28-59" 

(The above is an excerpt from the Clinical File of Warren W. 
Barnes.) 


AFFIDAVIT 
Mrs. Emma G. Barnes, being sworn, states as follows: 


A letter of the United States Civil Service Commission Bureau of 
Retirement and Insurance, dated May 2, 1960, relative to my claim for 


the group life insurance benefits of Warren W. Barnes, states las a 
reason for denial of the claim that the Renegotiation Board at New York 
City was "unaware of Mr. Barnes' illness at his separation" in April 
1959. 
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In the light of facts related to me by Mr. Barnes and my personal 
observation of his mental and physical condition, it is hard to believe that 
the Renegotiation Board and its personnel, with whom Mr. Barnes was 
in day to day association in the New York regional office, were or could 
have been without knowledge of his physical and mental condition, for a 
substantial period prior to and at the time of his retirement on April 4, 
1959. 

Mr. Barnes was then almost 74 years of age. A progressively se- 
vere deterioration in his condition had been plainly apparent to the naked 
eye beginning more than a year prior to April 1959. His normal weight 
in good health was about 116 pounds. During the last few months of his 
service, it fell to 93 pounds. This great change was certainly not, and 
could not have been, unnoted by his associates and the management of the 
New York office. After his retirement in April 1959 until his death in 
the following October, his weight continued to fall coincident with his 
illness. The clinical file of the George Washington University Cancer 
Clinic states that on September 28, 1959, his weight was 88 pounds. 


During the last years of his government service, Mr. Barnes was 


suffering from and greatly incapacitated by, arthritis of the muscles, for 
which it was necessary for him to take medicines throughout every work- 
ing day. As was plainly obvious, all of his motions, especially of his 
arms and legs, were appreciably restricted and slowed by the disease. 
Because of the pain, he could walk only a short distance, and had diffi- 
culty in rising from a chair. Moreover, Mr. Barnes told me that he 

was being overloaded with work at the Renegotiation office to the breaking 
point. 

In March 1959, Mr. Barnes said to me that because of his condition, 
if he stayed at the renegotiation office, he would fall dead on the street. 
He told me he was a dying man, but that he had to go back to the office 
and wind up his work and affairs. When he returned home after April 4, 
1959, he collapsed at the front door from absolute weakness. I almost 
carried him into the house, and put him in a chair, from which he was 
unable to move for two or three hours. His condition then had been 
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developing and obvious for a long time, and did not begin instantaneously 
upon termination of his service in the New York office. 
Mr. Barnes remained in this state of collapse for about six weeks. 
During that time he could not walk without help. Thereafter until the time 
of his death he could not be left alone without attention, day or/night. It 
was an impossibility for him to realize what he was doing. He had 
hallucinations; among other things, imagining that many people were 
in the house making noise, of which he would complain. He had diffi- 
culty in articulating and ennunciating his words. He was unable to con- 
tinue and complete his statements, frequently beginning to talk but ending 
without completing a rational statement. He had lost all sense of place 
and direction. Although we had lived in the same home for many years, 
it became necessary to physically lead Mr. Barnes from one place to 
another in the house, to lead him from his bed room to the dining room 
for meals, to the bath room and elsewhere. A clinical record of an 
examination of Mr. Barnes at the George Washington University Cancer 
Clinic on September 28, 1959, states that his condition was "Confused, 


disoriented to place and time; poor historian; loss of memory of past 


events." 

Mr. Barnes’ condition was not due to vicious habits, intemperance, 
or willful misconduct. 

I had no knowledge of the conversion privilege incident to the in- 
surance of Mr. Barnes until after his death in October 1959; and for that 
reason took no action for the exercise of the privilege until that time. 

Mr. Barnes had no intention of forfeiting his right to converted 
insurance. His government salary during the last six years of his life 
had been from $7, 240 to $10,610. Living expenses, Federal |and state 
income and other taxes substantially reduced this amount, and left little 
for saving. Mr. Barnes and I had no property except household furniture, 
clothing etc. After his death I had a bank account balance of about $2, 500, 
and received non-government insurance of about $1,600. Otherwise my 
only income has been $33 and $87 per month from a government annuity 
and social security payments. Mr. Barnes knew of the meagre resources 
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which would remain to me after his death, even had I received payment 
of his government insurance; and therefore he could not rationally have 
intended not to exercise his conversion right and deprive me of the in- 
surance. 

Iam past 72 years of age. Since long before Mr. Barnes' retire- 
ment I have suffered from serious heart, kidney and stomach ailments 
requiring constant medical service. Ihave no children and no near 
relatives to whom I could turn for assistance. Because of my age and 
condition, I am unable to obtain employment. Of these facts Mr. Barnes 
was also cognizant, and they are not consistent with any rational intention 
and deliberate purpose on his part to abandon his group life insurance. 


/s/ "Emma G. Barnes 


[Jurat dated Mar. 24, 1961] 


[Filed Mar. 31, 1961] 


OPPOSITION TO PLAINTIFF'S MOTION FOR 
_ SUMMARY JUDGMENT 


Defendant herein through its attorney, the United States Attorney 
for the District of Columbia, opposes plaintiff's motion for summary 
judgment on the ground that: 

(1) Plaintiff has failed to comply with local rule 9(1) re- 
quiring the serving and filing with a motion for summary 
judgment of a statement of material facts; 

Plaintiff has attached to her motion exhibits which may 

not properly be considered by the Court on such a mo- 

tion because they are not pleadings, depositions, ad- - 
missions on file, affidavits, or other properly authenticated 
documents. Rule 56, Federal Rules of Civil Procedure; 
Sardo v. McGrath, 90 U.S. App. D.C. 195, 196 F.2d 20; 
Goldman v. Summerfield, 94 U.S. App. D.C. 209; 214 F. 

2d 858; and 


For reasons set forth in defendant's motion for summary 
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judgment filed herein, it is clear that plaintiff is 
entitled to no relief against the United States and 
that consequently defendant is entitled to judgment 


as a matter of law. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant 
United States Attorney 


/s/ John F. Doyle 
Assistant U.S. Attorney 


/s/ Ellen Lee Park 
Assistant U.S. Attorney 


[Certificate of Service] 


[Filed Mar. 31, 1961] 
MOTION FOR SUMMARY JUDGMENT 


Defendant United States of America, through its attorney, the United 
States Attorney for the District of Columbia, respectfully moves this 
Court to grant summary judgment for it on the ground that the certified 
record of the Civil Service Commission, the pleadings and sworn answers 
to interrogatories filed herein show that there is no genuine issue of ma- 
terial fact and that defendants are entitled to judgment as a matter of law. 

/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, 
Principal Assistant 
United States Attorney 


/s/ John F. Doyle 
Assistant U. S. Attorney 


/s/ Ellen Lee Park 
Assistant U. S. Attorney 


[Certificate of Service] 
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OFFICE MEMORANDUM 
UNITED STATES GOVERNMENT 


: Mr. Warren W. Barnes DATE: April 8, 1959 
: D. K. Vetri, Director, Division of Administration 
Retirement -- COB 4-4-59 


Forwarded herewith are the following forms received from 


Headquarters today: 
SF 50 - Notification of Personnel Action 
SF 8 - Notice to Separated Federal Employee 
(Unemployment Compensation 
Program) 
Federal Civilian Employees! Your 
Unemployment Compensation 
Do remember to check on your insurance within 
the 30 day limit -- /s/ "DOTTIE" 
Attachments (3) 


1841 Kilbourne Place, N. W. 
Washington 10, D. C. 


/ez 
Cc: Adm. 


TWX SENT 11:40 (JBL:EZ) (Per DKVetri) MARCH 9, 1959 


MR. R. F. HAGGERTY, DIRECTOR 
OFFICE OF ADMINISTRATION 

THE RENEGOTIATION BOARD 
WASHINGTON, D. C. 


WARREN W. BARNES HAS CONFIRMED COB APRIL 4, 1959 AS EFFEC- 
TIVE DATE OF VOLUNTARY RETIREMENT. DOES NOT ELECT TO 
MAKE REFUND TO CIVIL SERVICE RETIREMENT FUND FOR PRIOR 


SERVICE. 


D.K. VETRI, DIRECTOR 
; DIVISION OF ADMINISTRATION 
CC: WARREN W. BARNES N.Y. REGIONAL RENEGOTIA- 
ADMINISTRATION TION BOARD 
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3/9/59: Mr. Barnes advised us this morning that he will stick to 
his original plans and retire effective COB April 4, 
1959; will not make refund to CS Retirement Fund. 


(EZ) | 


THE RENEGOTIATION BOARD 


United States of America 
Washington, D.C. 


Mr. Warren W. Barnes 

Division of Accounting 

New York Regional Renegotiation Board 
110 East 45th Street 

New York 17, New York 


Dear Mr. Barnes: 
I am in receipt of your request on SF-52 for voluntary retirement 
effective c.o.b. April 4, 1959. Before processing your retirement, I 
feel that the following information should be furnished, since you may 
wish to change the effective date to March 31, 1959. Your record indi- 
cates that your salary during the past five years is as follows: 
From To Salary per annum 


4/1/54 7/3/54 $ 7,240 
7/4/54 3/12/55 8, 360 
3/13/55 12/31/55 8,990 
1/1/56 6/29/57 9, 205 
6/30/57 1/11/58 9, 420 
1/12/58 12/27/58 10, 370 
12/28/58 3/31/59 10, 610 
On the basis of this service, your average five-year high will be approxi- 
mately $9,280 per annum. Since you have a total of 12-1 /2 years of ser- 


vice, using the formula prescribed for figuring annuity and should you 


elect to make a refund for the service through 1949, your annuity would 
be approximately $1,850 per annum. Should this refund not be made, 
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your annuity would'be approximately $1,025 per annum. Any such re- 
fund must be made to the Civil Service Commission prior to filing your 
application for retirement. 

Likewise, if we use April 4, 1959, as the effective date of your re- 
tirement, your annuity will not commence until May 1, 1959, whereas if 
you retire effective c.o.b. March 31, 1959, your annuity will commence 
April 1, 1959. 

Please advise me at the earliest possible date of your wishes in 
this matter. 


Sincerely yours, 


/s/ Robert F. Haggerty 


Director 
Office of Administration 


cc: Mrs. Vetri 


1841 Kilbourne Place, N. W. 
Washington 10, D.C. 


October 21, 1958 


U.S. Civil Service Commission 
Retirement Division 

Pension Building 

G St. Between 4th and 5th Sts. N. W. 
Washington, D. C. 


Gentlemen: 


Will you kindly inform me as to the amount of my monthly retire- 


ment pension under the present retirement plan as of January 1, 1959. 
My Government service with the following and the approximate 
dates of employment is summarized herewith: 


I of Price Administration 
October 1944 - February 1947 


War Assets Administration 
February 1947 - June 1949 


Office of Price Stabilization 
February 1952 - April 1953 


Renegotiation Board-N. Y. Regional Office 
April 1953 - Presently employed 
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At the time of my reduction in force from War Assets Administra- 

tion I withdrew my retirement contributions of $1, 269.26 plus interest of 

$91.22, a total of $1,360.48. This has not been returned. 
I was on Social Security during my employment with the Office of 
Price Stabilization and the Renegotiation Board until the present retire- 

ment system was effective on October 1, 1956 and have made retirement 

contributions since that date. 

Also, advise me whatthe effect would be if the withdrawal of re- 

tirement contributions should be refunded. 

A reply at your earliest convenience will be appreciated. 


Very truly yours, 


| 
/s/ Warren W. Barnes 


[ Filed April 14, 1961] 
AFFIDAVIT. 


Dr. Armand B. Gordon, being sworn, states: 

Iam a licensed practicing physician in the District of Columbia, 
and have an office at 2828 Connecticut Avenue, N.W., Washington, D.C. 

Mr. Warren W. Barnes died on October 9, 1959, of bronchiogenic 
carcinoma with widespread metastases. I first attended Mr. Barnes in 
this illness on July 17, 1959, and my last attendance was on September 


29, 1959. Mr. Barnes was in severe and almost constant pain. Mr. 


Barnes was also almost wholly bedridden, and unable to serve him- 
self to any degree without assistance. 
Mr. Barnes also had serious impairment of the normal mental 
functions with difficulty in making decisions concerning financial, property, 
insurance and similar matters. 

I have been informed that Mr. Barnes was insured under a govern- 
ment group insurance policy, by which he was entitled to convert his 
interest to an individual policy, so that a lump sum would be payable to 
his wife upon his death, provided he should make written application for 
the conversion during the period from April 4, 1959, to May 5, 1959. In 


nA 
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my opinion, Mr. Barnes, from April 4, 1959, to May 5, 1959, was not 
able to fully comprehend the significance and necessity of making the 
application in compliance with the requirement; nor was he capable of 
making any intelligent and proper choice regarding the conversion of 
his insurance. 

/s/ Armand B. Gordon, M.D. 
[ Jurat dated April 14, 1961] 


[ Filed May 8, 1961] 


ORDER GRANTING DEFENDANT'S MOTION 
_ FOR SUMMARY JUDGMENT 


Upon consideration of plaintiff's motion for summary judgment 
and of defendant's motion for summary judgment, and of argument of 
counsel, it is by the Court this 8th day of May, 1961 

ORDERED that plaintiff's motion for summary judgment be and it 
hereby is denied, and it is further 

ORDERED that defendant's motion for summary judgment be and 
it hereby is granted, and that the complaint herein be and it hereby is 
dismissed. 

/s/ Matthew F. McGuire 
United States District Judge 


[Certificate, of Service] 


[ Filed July 3, 1961] 
NOTICE OF APPEAL 

Notice is hereby given this third day of July, 1961, that the plaintiff 
hereby appeals to! the United States Court of Appeals for the District of 
Columbia from the judgments of this Court entered on the 8th day of May, 
1961 and the 9th day of September 1960 in favor of the defendant against 
said plaintiff. 

HARDY & HARDY 


By /s/ Russell Hardy sr 
Attorney for Plaintiff 
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BRIEF AND APPENDIX FOR 
: 


Gunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRcurr 


No. 16539. 
Enos G. BaRnes, APPELLANT 
v. 
Tam Seems co Siem ema 


APPHAL FROM THE UNITED STATES DISTRIOT. COURT. FOR. THE 
DISTRICT OF COLUMBIA 


Taal Sta Court: of Appeals 
For tho Pian saat 
‘District of Columbia Circuit a. 


Oci 11 Wot 


No. 16539 
QUESTION PRESENTED 


In a case involving the right of converting from group to 
individual life insurance coverage under the provisions of the 
Federal Employees’ Group Life Insurance Act, where the rec- 
ord discloses (1) that decedent retired voluntarily from Gov- 
ernment service with no disabilities; (2) that decedent was 
advised both orally and in writing of his right to convert from 
group to individual insurance coverage within a specified time 
period; and (3) that decedent failed to apply for the conver- 
sion from group to individual coverage before the expiration 
of the time period, it is the opinion of appellee that the 
following question is presented: 

In the absence of any allegation or showing of any breach 
of duty owed to appellant or decedent by appellee, was the 
District Court correct in its conclusion that as a matter of law 


appellant cannot recover. from appellee by reason of contract 
or otherwise? 


@ 


it: 
I. Appellee has not breached nor violated any duty or obligation 
owing to decedent or appellant. 


TABLE OF CASES 


Bates Manufacturing Company v. United States, 303 U.S. 567 (1938). 
Boseman v. Connecticut General Life Insurance Co., 301 U.S. 196 (1937). 
*Grove v. United States, 170 F. Supp. 176, off’2., 271 F. 2d 918 (4th Cir. 
1959) __-.-.--------------- -- enn nnn nnn nnn en ennn tines 
Hill v. Metropolitan Life Insurance Co., 130 A. 2d 313 (D.C, Mun. 
App. 1957) ....-----------------------2--- nnn n nnn nent 
*Metropolitan Life Insurance Co. v. Quilty, 92 F. 2d 829 (7th Cir. 1937). 
*Raileback v. United States, 181 F. Supp. 765 (D. Neb. 1960) 
Smith v. Metropolitan Life Insurance Co., 142 F. Supp. 320 (N.D. Cal. 
1956) 


Tatum v. Tatum, 241 F. 2d 401 (9th Cir. 1957) 

Terminal Warehouse of New Jersey v. United States, 91 F. Supp. 327 
(D.N.J., 1950) 

United States v. Morrell, 204 F. 2d 498 (4th Cir. 1955) 


COUCH ON INSURANCE, Section 29 
28 U.S.C. 2412, 1958 ed_ 
21 D.C. Code 501. et seq., 1951 ed., Supp. VIII, 1960-------------- 


© Cases or suthorities chiefty relied upon are marked by asterisks. 
am 
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NO SO8XN DOW BO OM 


‘GAuited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16539 
Euma G. Barnes, APPELLANT 


v. 
Unirep States oF AMBRICA, APPELLEE 


APPEAL PROM THE UNITED STATES DISTRICT COURT FOR THE 
: DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


This is an appeal from an Order of the District Court, 
entered May 8, 1961, granting appellee’s motion for summary 
judgment and denying appellant’s similar motion (J.A. 16).* 
The crux of appellant’s action in the District Court, and her 
principal contention here, is not that her deceased husband was 
covered by an insurance contract issued pursuant to the provi- 
sions of the Federal Employees’ Group Life Insurance Act, 
6 US.C. 2091-2103, 1958, ed., as amended, but rather, that he 
should have been covered. 

Mr. Warren W. Barnes, appellant’s deceased husband, was 
employed by the New York Regional Renegotiation Board 
in New York City from April 1, 1953 to April 4, 1959, the date 
of his voluntary retirement. From August 29, 1954, until his 
retirement from Government service on April 4, 1959, Mr. 
Barnes’ life was insured pursuant to the provisions of the Fed» 
eral Employees’ Group Life Insurance Act of 1954, 5 U.S.C. 
2091-2103, 1958 ed. However, the parties to this insurancte 
policy were the Metropolitan Life Insurance Company and the 


The Joint Appendix is annexed to Appellant’s Brief, 
ia) 
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Civil Service Commission. The policy was identified as Group 
Policy No. 17000-G (A.A. 1).** : 

On March 3, 1959, Mr. Barnes executed an Application 
for Retirement for voluntary retirement, effective April 4, 
1959. On this Form, Mr. Barnes specifically stated that the 
questions pertaining to disability were “not applicable” (A.A. 
4). Receipt on this Form was acknowledged on March 5, 
1959 (J.A. 13). Mr. Barnes continued to perform all his 
regular duties with the Renegotiation Board and carried a full 
case load of assignments until his retirement on April 4, 1959. 

At the time of his voluntary retirement on April 4, 1959, 
Mr. Barnes was orally informed by D. K. Vetri, Director, Divi- 
sion of Administration, New York Regional Renegotiation 
Board, of his privilege to convert the group insurance carried 
by the Civil Service Commission for the benefit of appellant 
to an individual policy (A.A. 2). By letter dated April 8, 
1959, D. K. Vetri reiterated in writing his insurance conver- 
gion privilege. This letter contained the admonition, “Do 
remember to check on your insurance within the 30 day limit,” 
signed “Dottie” (J.A. 12). Neither before nor after the 
expiration of the thirty-one (31) day limit within which an 
employee could convert from group to individual coverage 
pursuant to Section 6(A) of the policy, and approved by the 
Civil Service Commission, see 5 U.S.C. 2095(a), did Mr. Barnes 
indicate an intent or desire to exercise his insurance conversion 
privilege for the benefit of appellant. 

On October 9, 1959, Mr. Barnes died. Subsequently, appel- 
lant unsuccessfully applied for the proceeds of her husband’s 
terminated group policy. Succinctly, her application was 
rejected because Mr. Barnes was not insured under the 
provisions of the Act at the time of his death. 

Appellant initiated the instant action on June 10, 1960. She 
therein prayed for judgment against appellee in the amount 
of $2,250 with interest and costs* and demanded trial by jury. 
She subsequently filed an amended complaint in which she 


**appellee’s Appendix is annexed to this Brief. 

2Because the Act (5 U.S.C. 2001-2108, 1958 ed.) does not expressly 
provide for the payment of fees and costs by the United States, it would 
appear that this claim ts not well founded. 28 U.S.C. 2412, 1958 ed. 
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claimed that she was entitled to recover $11,000?, or in the 
alternative, $2,250. On appeal, she has altered her alternative 
claim to $2,750. On September 9, 1960, the District Court 
granted appellee’s motion to strike appellant’s demand for trial 
by jury which was again demanded in her amended com- 
plaint.t On May 8, 1961, the District Court, after argument 
of counsel, ruled unfavorably on appellant’s claim, and this 
appeal followed. 


STATUTES INVOLVED 
Title 5, United States Code, Section 2092, 1958 ed., provides 


in : 

(d) Insurance after age 65. Each of such amounts 
of insurance shall be reduced by 2 per centum thereof 
at the end of each full calendar month following the 
date the employee attains age sixty-five, subject to min- 
imum amounts prescribed by the Commission, but not 


* Effective September 238, 1959, 5 U.S.C. 2092(d), 1958 ed., was repealed 
and 5 U.S.C. 2005(b) amended to read “* * * the amount of such in- 
surance shall be reduced by 2 per centum thereof at the end of each full 
calendar month following the date the employee attains age sizty-jive or 
retires, whichever is later * * *.” [Emphasis supplied.] Sept. 23, 1959, 73 
Stat. 701, 5 U.S.C.A. 2095(b), 1960 Supp. Since Mr. Barnes’ income his last 
year of service was in excess of $10,000, apparently appellant makes the 
contention that, if he were insured, then she would have been entitled to 
$11,000. But this amendment is not applicable where death or retirement, 
as is the situation in the instant case, occurred prior to September 28, 1959. 

* Under the provisions of the Act applicable to appellant’s case, the pivotal 
date with respect to age is the insured’s sixty-fifth (65th) birthday. August 
1%, 1954, ch. 752, 68 Stat. 787, 5 U.S.C. 2082(d), 1958 ed. Mr. Barnes be- 
came insured under this Act after having attained the age of sixty-five. 
His salary then was $8,360 per annum. Thus, the amount of group life 
insurance his beneficiary was then entitled to was $9,000. 5 U.S.C. 2002(a), 
1958 ed. Had Mr. Barnes been insured at the time of his death, the amount 
of coverage would bave been determined from this basic $9,000 figure and 
a reduction of two (2) per centum per month of the time which would have 
elapsed from his sixty-fifth birthday with a bottom of not less than twenty- 
five (25) per centum of the basic $9,000 insurance coverage. By arithmetic 
computation, had Mr. Barnes been insured at the time of his death, the 
amount of insurance to which appellant as beneficiary would be entitled 
would be $2,250. See Hill v. Metropolitan Life Insurance Company, 130 
A2d4 318 (D.C. Mun. App., 1957). But see subsequent Congressional action 
with respect to 5 U.S.C. 2002(d), 1958 ed., discussed briefly in footnote 2, 


supra. 
“See footnote 8, infra. 


4 


Jess than 25 per centum of the insurance in force im- 
mediately preceding the first reduction provided herem: 
Provided, That the amounts of insurance in force from 
time to time on an employee who becomes insured under 
this chapter after having attained the age of sixty-five 
shall be the same as would be in force had he been in- 
sured at age sixty-five, and shall be based on the lesser 
of his annual compensation (1) at the time he becomes 
so insured, or (2) at age sixty-five, provided he was 

: eligible at that time to be insured under this chapter. 
Title 5, United States Code, Section 2095, 1958 ed., provides 
in part: 

: Termination of insurance.” 

(a) Policy provisions; temporary extension of cover- 
age; conversion. Bach policy purchased under this 
chapter shall contain a provision, in terms approved 
the effect that any insurance 


(b) Continuation of life insurance ; 
upon such date as the insurance would otherwise cease 
the employee retires on an immediate annuity and (1) 
his retirement is for disability or (2) he has completed 
fifteen years of creditable service, as determined by the 
Commission, his life insurance only may, under condi- 
tions determined by the Commission, be. continued 
without cost to him in the amounts for which he would 
have been insured from time to time had his salary pay- 
ments continued at the same rate as on the date of 
cessation. * * * 
». Title 5, United States Code, Section 2103, 1958-ed., provides: 
Jurisdiction of courts. The district courts of the 
United States shall have original jurisdiction, concur- 
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rent with the Court of Claims, of any civil action or 
claim against the United States founded upon this 


chapter. : 
SUMMARY OF ARGUMENT 


Appellant contends that her late husband should have been 
insured pursuant to the provisions of the Federal Employees’ 
Group Life Insurance Act of 1954. The record discloses that 
appellant’s decedent voluntarily retired from Government serv- 
ice on April 4; 1959. The record also discloses that before and 
after his retirement date he was advised of his right to con- 
vert the insurance provided for him by virtue of the Act to an 
individual policy with the issuing insurance company. He 
failed to apply for a conversion of the policy within the 
specified time period. Appellant has failed either to allege or 
to show any violation of any obligation or breach of any duty 
by the United States which was owed to appellant. or her 
deceased husband by reason of contract or otherwise. Ap- 
pellant, as a matter of law, is not entitled to recovery against 


appellee. 


ARGUMENT 


L Appellee has not breached nor violated any duty or . 
obligation owing to decedent or appellant 


The gravamen of appellant’s contention is not that the 
decedent, Mr. Barnes, was insured under a contract of insurance . 
issued pursuant to the provisions of the Federal Employee's 
Group Life Insurance Act, but rather, that he should haye 
been so insured. 

If Mr. Barnes were physically and mentally incapable or 
incompetent at the time of his voluntary retirement from 
Government service on April 4, 1959; the Renegotiation Board 
was unaware of such condition. On March 3, 1959, Mr. Barnes 
applied. for voluntary retirement effective the end of business 
on: April 4, 1959, As to questions pertaining to disability, he 
stated that they were “not applicable.” Furthermore, Mr. 
Barnes carried a full case load of assignments until his retire- 
ment. It is patently clear, and the record so discloses, that : 
appellant’s argument that the Civil Service Commission denied 


615874—2——-61 
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the right of Mr. Barnes to retire for disability is without merit. 
After Mr. Barnes’ application for voluntary retirement was 
executed, the Renegotiation Board acknowledged his intention 
to retire, in which the Board pointed out an alternative retire- 
ment date which it concluded would better serve the interests 
of Mr. Barnes (J.A. 18). The decedent, however, elected to . 
follow his original decision (J.A. 12). Appellee submits that 
Mr. Barnes’ retirement on April 4, 1959 was completely 
voluntary and was not based on any disability known to the 
Board, or for that matter, if one existed, was not known to Mr. 
Barnes himself. The fact that Mr. Barnes, some time after his 
voluntary retirement, became seriously ill, cannot be laid at 
the door of the Renegotiation Board or the Civil Service Com- 
mission as evidence that he was denied the right to retire for 
disability reasons. 

Appellant does not contend that her deceased husband was 
insured under the Act at the time of his death. She simply 
maintains that he should have been® She predicates this 
position upon the allegation that Mr. Barnes was mentally 
incompetent at the time of his retirement and this condition 
remained with him until his death. She characterizes the 
failure of Mr. Barnes to exercise his conversion privilege with 
respect to the group policy as a denial of his rights by the 
Civil Service Commission. Section 6(A) of the Group Policy 
between the Commission and Metropolitan Life Insurance 
Company provides for the conversion by an employee to an 
individual policy upon “written application for such individual 
policy and payment of the first premium thereon * * * within 
31 days after [the employee’s separation from Government 


* Although not crucial here, it is well to note that Mr. Barnes, being 
over sixty-five years of age in 1954, never paid any premiums nor made 
any contributions toward his coverage under the Act. 5 U.S.C. 2004(a), 
1958 ed. 

“Because of appellant’s allegation that when Mr. Barnes retired from 
and left government service his mental and physical condition were such 


Ed.), Supp. VIII, 1960. 
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service].” This Section comports with Congressional intent. 
5 U.S.C. 2095(a) 1958 ed. 

‘As to appellant’s allegation that Mr. Barnes was mentally 
incompetent when he retired voluntarily on April 4, 1959, it 
is clear that the Renegotiation Board was unaware of any 
alleged incompetency. His application for voluntary retire- 
ment constitutes substantial evidence to the contrary. Mr. 
Barnes, himself, was unaware of any known disability and 
affirmatively so declared. He carried a full case load of assign- 
ments to the day of his retirement. There is no question that 
he was advised both orally and in writing at the time of and 
immediately after his retirement of his privilege of conversion. 
Appellee submits, that it was under a duty to do no more. 
Thereafter, Mr. Barnes failed to either apply for or to pay 
the premium on a converted individual policy. 

Appellant contends that the courts will consider done that 
which an insured intended to be done. Appellee has no quar- 
rel with this rule, but submits that this rule has no applica- 
tion here. At no time, either before or after the expiration 
of the thirty-one (31) day limit within which to exercise the 
conversion privilege did appellant’s decedent indicate an intent 
or desire to convert to an individual policy. His retirement 
was not for any claimed disability and he specifically so stated. 
Appellant has cited cases’ which hold that where a person 
whose life is insured dies with the policy in operation and 
the issue before the courts.is which of several claimants may 
be the beneficiary, the courts will attempt to ascertain the 
intent of the insured in this respect. These cases are inappli- 
cable here because there was no policy in effect at the time 
of Mr. Barnes’ death, and there is nothing in the record to 
indicate that he intended to convert. 

A group life insurance policy, as the one here in question, 
does not create a contract of insurance between the employer 
and the employee. The contract is between the employer 
and the insurer for the benefit of the insured employees. 
COUCH ON INSURANCE, Section 29; Metropolitan Life 
Insurance Company v. Quilty, 92 F.2d 829 (7th Cir., 1937). 


* * Hg. Smith v. Metropolitan Life Insurance Company, 142 ¥F. Supp. $20 
(ND. Cal., 1956) ; United States v. Morrell, 204 F. 2d 490 (4th Cir., 1953). 
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Apropos of appellee’s position is the language from the recent 
case of Railsback v. United States, 181 F. Supp. 765, 766 
(D. Neb., 1960): 

In negotiating for and procuring a policy of group 
life insurance for its employees, the United States gov- 
ernment acts as an agent and not as the insurer. There 
is no policy of insurance between the government and 
the employee. It is clear from a reading of the Act 
that an employee is insured under a policy purchased 
by the Civil Service Commission, and not under any 
contract with or obligation of the United States. 


And since the United States has given only limited consent 
to suits against it under the Federal Employees’ Group Life 
Insurance Act,’ it is incumbent upon appellant to demonstrate 
some breach or violation on the part of appellee of a duty 
or obligation owing to either appellant or her late husband. 
Grove v. United States, 170 F. Supp. 176, aff, 271 F. 2d 918 
(4th Cir., 1959); Tatum v. Tatum, 241 F. 2d 401 (9th Cr., 
1957). 

With respect to Mr. Barnes’ conversion privilege, appellant 
contends that he should have converted to an individual policy. 


* Appellant’s second argument hinges upon this Court's disposition of 
her principal contention. Under the limited consent to suits against the 
United States under the Act, 5 U.S.C. 2108, 1958 ed., the Order granting 
appellee’s motion to strike appellant's demand for trial by Jury was clearly 
correct. Appellant’s argument that the Civil Service Commission “was 
launched” in the insurance business by the Act is contrary to the specific 
intention of the Act and the great weight of authority. With respect to 
the group policy in question, appellee at best acted as an agent of the 
employee. Such a group policy does not create a contract of insurance 
between the employer (appellee) and the employee (appellant’s decedent) ; 
therefore, appellee is not the insurer and not Mable on the policy. Bose- 
man Vv. Connectiout Generat Life Insurance Company, 301 U.S. 196 (1987) ; 
Ratlsdack v. United States, supra. ~ 

Respectfully directing the Court’s attention to 5 U.S.C. 2108, it is clear 
that Congress intended that the rights of claimants under this Act are 
to be governed alfke whether suit is brought in the District Court or the 
Court of Claims. Since appellant would not have been entitled to a Jury 
trial in the Court of Claims, she was not entitled in the District Court 
to a type of trial to which she would not have been entitled in the Court _ 
of Claims. Bates Manufacturing Company v. United States, 303 U.8. 567, 
570 (1988); Terminal Warehouse of New Jersey v. United States, 91 
F. Supp. 327 (D.N.J., 1950). 
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Appellee submits that appellant has not indicated wherein ap- 
pellee breached or violated-any duty or obligation to her with - 
respect to her late husband’s failure to convert the policy. As 
a matter of fact, and the record so discloses, Mr. Barnes was 
admonished both orally and in writing of the thirty-one day 
time limit within which to exercise this privilege. In the Quilty 
case, supra, at least the alleged beneficiary of the employee’s 
group life insurance policy charged the employer with 
negligence in failing to notify the insurance company of 
decedent’s death. Parenthetically, that Court found no 
negligence on the part of the employer. But here, appellant, 
without more, contends that her late husband should have been 
insured. 

Appellee submits that appellant has failed either to allege 
or to show any violation by the United States of any duty or 
obligation owing to appellant or her late husband by reason 
of contract or otherwise. There being no dispute as to these 
facts, the District Court properly granted appellee’s motion 
for summary judgment. 

CONCLUSION 


Wherefore, appellee respectfully submits that the judgment 
of the District Court be affirmed. 
Davmp C. AcHEsoN, 


Assistant United States Attorneys. 


INDEX TO APPELLEE’S APPENDIX 


Answer to interrogatories filed on November 4, 1960 

Letter from Jack Goldberg to Hardy & Hardy dated March 29, 1960, 
which letter is found at page 3 of the exhibits attached to defendant- 
appellee’s motion for summary judgment, filed March 31, 1961_-.- 

Portions from an application for retirement dated March 3, 1959, and 
signed by Warren W. Barnes, which form is found at pages 26 and 27 
of the exhibits attached to defendant-appellee’s motion for summary 
judgment, filed March 31, 1961_ 5 


ANSWERS TO INTERROGATORIES 


_ The United States of America, defendant herein, by its 
attorney, the United States Attorney for the District of Colum- 
bia, for answer to the interrogatories served upon it by plaintiff 
furnishes such information as is available to it as follows: 

1. The group insurance policy under which Mr. Warren W. 
Barnes was insured was executed by the issuing company on 
November 24, 1954, effective as of its date of issue, August 29, 


1954. 

2. The policy is identified as Group Policy No. 17000-G. 

3. A photostatic copy of the policy is attached. 
- 4, The issuing corporation is the Metropolitan Life Insur- 
ance Company, One Madison Avenue, New York 10, New York. 

5. Metropolitan Life Insurance Company and United States 
Civil Service Commission are the parties to the said Policy. 

6. Under this policy, Mr. Warren W. Barnes was insured 
for $2,250 from August 29, 1954, to date of separation from 
service, April 4, 1959, for $2,250 life insurance only continuing 
for 31 days after said separation date. This represents the 
amount ($9,000) for which he would have been insured in 
1954 had he been under age 65, less the reduction (maximum 
reduction 75%) required because of his being beyond age 65— 
see Title 5, U.S. Code (1958 edition as in effect before Septem- 
ber 23, 1959), Section 2092(d). 

7. Mr. Warren W. Barnes, being over age 65 in 1954, paid 
no premium (made no contributions) whatsoever under the 

@) 


2 
policy—see Title 5, US. Code (1958 edition as in effect before 
September 23, 1959), Section 2094(a). 

8. The United States paid no premiums (made no contribu- 
tions) under the policy for the benefit of Warren W. Barnes— 
see Title 5, U.S. Code (1958 edition as in effect before Septem- 
ber 23, 1959), Section 2094(b). 

9. The policy is in the physical custody of Joseph. G. 
Crunkilton, Assistant to the Director, Bureau of Retirement 
and Insurance, U.S. Civil Service Commission. 

10. The policy is physically located in the Old Pension 
Building, 5th and G Streets NW., Washington 25, D.C. 

11. D. K. Vetri, Director, Division of Administration, New 
York Regional Renegotiation Board, was the person who in- 
formed Mr. Barnes of the privilege to convert the insurance 
to an individual policy. Her present address is General De- 
livery, Haddonfield, New Jersey. 

12. Mr. Barnes was so informed orally by Mrs. Vetri on 
April 4, 1959, and by explanatory information mailed to him 
on April 8, 1959. The letter memorandum of April 8, 1959 
contained a note, “Do remember to check on your insurance 
within the 30 day limit.” 

13. Mr. Barnes was so informed at the New York Regional 
Renegotiation Board, and by mail dated April 8, 1959. 

14. "Yes, Mr. Barnes was so informed in writing. 

15. Copies of the writing are in the possession of the Re- 
negotiation Board, Washington 25, D.C. 2 

16. Form SF. 55 and Office Memorandum addressed ‘to 
Warren W. Barnes from D. K. Vetri, Director, Division of 
Administration, dated April 8, 1959, is a description of the 
writing or writings. : : 

17. Yes, Mr. Barnes was so informed orally. me 

18, In the process of so informing him Mr. Barnes was ad- 
vised of his rights to convert his Government insurance policy 
within the 30 day period following his retirement. eee 


United States Attorneyo- 

By /s/ Ellen Lee Park,’ -: 
Exren Lex Park; : 

Assiatant United States Attorney. 
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" Subscribed and sworn to before me this 15th day of Septem- 


ber 1960. 
/s/ Mi N. Wat. 


Marce 29, 1960. 
Re: Warren W. Barnes, CSA 571 823 
Harpy & Harpy, 
Attorneys at Law, 
1757 K Street N.W., 
Washington 6, D.C. 
(Attn: Russell Hardy, Sr., Esquire) 

GmntiemEn: This is in further reply to your letter of Feb- 
ruary 3, 1960, in the interest of Mrs. Emma G. Barnes, survivor 
annuitant under the Civil Service Retirement Act. 

In response to our request for information concerning the 
circumstances surrounding the separation of Mr. Warren W. 
Barnes for retirement on April 4; 1959, the Renegotiation 
Board has reported: 

1. The Renegotiation Board was unaware that Mr. 
Barnes was seriously ill at the time of his retirement. 
Mr. Barnes’ primary concern was Mrs. Barnes’ health 
and the immediate need for him to be with and near her. 

2. The question of disability retirement never arose. 

8. The financial provisions after his retirement were 
fully explained to Mr. Barnes prior to his retirement. 

4. In forwarding his final papers. on Aprib 83,1959, 
Mr. Barnes was reminded of the necessity of converting 
his insurance within the 31-day limit. 

The manner of retirement is the personal choice of the re- 
tiring employees. Mr. Barnes was properly advised of his 
retirement rights by his employing agency based on the facts 
known to them at that time. There was no impediment to 
Mr. Barnes’ filing for disability retirement had he desired to 
doso. Accordingly, there is no basis on which this Commission 
could permit a change in the type of Mr. Barnes’ retirement 
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so as to confer. insurance coverage without cost during his 
retirement. 
Sincerely yours, 
Jack GOLDBERG, 
Chief, Claims Divisi 


Portions of APPLICATION FOR RwrmEMENT For 
(Answers to Questions denoted by quotation marks) |: 


5. Q. Department or Agency in which presently or last em- 
ployed including Bureau or Division. : 

A. “The Renegotiation Board N-Y. Regional Renegotiation 

6. Q. Location of last Employment (City and State). 

A. “110 East 45th St., N-Y. 17, N-Y.” 

7. Q. Title of last position. 

A. “Accountant—GS-13.” 

8. Q. Date of final separation. 

A. “April 4, 1959.” 

9. Q. Do you have federal employees’ group life insurance? 

A. “Yes.” 

10. Q. Approximate number of years of civilian service. 
é A ay” 

Only applicant for disability retirement will complete item 
13. 

13(a) Q. When did you become totally disabled? 

A. “Not applicable.” 

13(b) Q. Briefly describe your disabilities. When and how 
incurred. And how they interfere with performance of the 
duties of your position. 

A. “Not applicable.” 
I hereby certify that all statements made in this application 
are true to the best of my knowledge and belief. ; 
“33-590” 
Date 
/*/ “Warren W. Barnes.” 
Warren W. Barnes. 


U.S. GOVERENERT PRINTING OFFICE: 1968 


BRIEF AND APPENDIX FOR APPELLEE 


Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16539 
Emma G. Bagnes, APPELLANT 
Vv. \ 
Unrrep States or AMERICA,’ APPELLED 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR. APPELLEE 


DAVID.|C. ACHESON, 
t United States Attorney. 
NATHAN J. PAULSON, 
ELLEN LEE PARE, 
ROBERT BREWER NOREIS, 
Assistant United States Attorneys. 


United States Court of Appeals 
For the 
District of Columbia Circuit 


ocT 111951 


bly. dear 
Fut 


No. 16539 
QUESTION PRESENTED 


' Tn a case involving the right of converting from group to 
individual life insurance coverage under the provisions of the 
Federal Employees’ Group Life Insurance Act, where the rec- 
‘ord discloses (1) that decedent retired voluntarily from Gov- 
‘ernment service with no disabilities; (2) that decedent was 
' advised both orally and in writing of his right to convert from 
‘group to individual insurance coverage within a specified time 
‘period; and (3) that decedent failed to apply for the conver- 
‘sion from group to individual coverage before the expiration 
of the time period, it is the opinion of appellee that the 
following question is presented: 

‘Jn the absence of any allegation or showing of any breach 
of duty owed to appellant or decedent by appellee, was the 
District Court correct in its conclusion that as a matter of law 
appellant cannot recover from appellee by reason of contract 
or otherwise? 

(oe) 


Argument: 
to Me Siete ee 
owing to decedent or appellant 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16539 
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v. 
Unica Geis GF Antieica’. aboutUme 


APPEAL PROM THE UNITED STATES DISTRIOT OOURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an Order of the District Court, 
entered May 8, 1961, granting appeliee’s motion for summary 
judgment and denying appellant’s similar motion (J-A. 16).* 
The crux of appellant’s action in the District Court; and her 
principal contention here, is not that her deceased husband was 
covered by an insurance contract issued pursuant to the provi- 
sions of the Federal Employees’ Group Life Insurance Act, 
5 USC. 2091-2103, 1958, ed:, as amended, but rather, that he 
should have been covered. ? 

Mr: Warren W. Barnes, appellant’s deceased husband; was 
employed by the New York Regional Renegotiation Board 
in New York City from April 1, 1953 to April’4, 1959, the date 
‘of his voluntary retirement. From August 29, 1954, until his 
retirement from Government service on April 4, 1959, Mr. 
-Barnés’ life was insured pursuant to the provisions of the Fed- 
%ral Employees’ Group Life Insurance Act of 1954, 5 US.C. 
2091-2103, 1958 ed. .. However, the parties to this insurance 
spoliey were the Metropolitan Life Insurance Company and:the 

*The Joint Appendix is annexed to Appellant's Brief. : . 133 

a) : : 
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Civil Service Commission. The policy was identified as Group 
Policy.No. 17000-G (A.A. 1).** ¥ 

On March 3, 1959, Mr. Barnes executed an Application 
for Retirement for voluntary retirement, effective April 4, 
1959. On this Form, Mr. Barnes specifically stated that the 
questions pertaining to disability were “not applicable” (A.A. 
4). Receipt on this Form was acknowledged on March 5, 
1959 (J.A. 13). Mr. Barnes continued to perform all his 
regular duties with the Renegotiation Board and carried a full 
case load of assignments until his retirement on April 4, 1959. 

‘At the time of his voluntary retirement on April 4, 1959, 
Mr. Barnes was orally informed by D. K. Vetri, Director, Divi- 
gion of Administration, New York Regional Renegotiation 
Board, of his privilege to convert the group insurance carried 
by the Civil Service Commission for the benefit of appellant 
to an individual policy (A.A. 2). By letter dated April 8, 
1959, D. K. Vetri reiterated in writing his insurance conver- 
sion privilege. This letter contained the admonition, “Do 
remember to check on your insurance within the 30 day limit,” 
signed “Dottie” (J.A. 12). Neither before nor after the 
expiration of the thirty-one (31) day limit within which ‘an 
employee could convert from group to individual coverage 
pursuant to Section 6(A) of the policy, and approved by the 
Civil Service Commission, see 5 U.S.C. 2095(a), did Mr. Barnes 
indicate an intent or desire to exercise his insurance conversion 
privilege for the benefit of appellant. 

On October 9, 1959, Mr. Barnes died. Subsequently, appel- 
lant unsuccessfully applied for the proceeds of her husband’s 
terminated group policy. Succinctly, her application was 
rejected because Mr. Barnes was not insured under the 
provisions of the Act at the time of his death. 

Appellant initiated the instant action on June 10, 1960. She 
therein prayed for judgment against appellee in the amount 
of $2,250 with interest and costs? and demanded trial by jury. 
She subsequently filed an amended complaint in which she 


*¢appellee’s Appendix is annexed to this Brief. 
2Because the Act (5 U.S.C. 2091-2108, 1958 ed.) does not expressly 
provide for the payment of fees and costs by the United States, it would 
appear that this claim is not well founded. 28 U.S.0. 2412, 1958 ed. z 
-) 
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claimed that she was entitled to recover $11,000*, or in the 
alternative, $2,250. On appeal, she has altered her alternative 
claim to $2,750. On September 9, 1960, the District Court 
granted appellee’s motion to strike appellant’s demand for trial 
by jury which was again demanded in her amended com- 
plaint.t On May 8, 1961, the District Court, after argument 
of counsel, ruled unfavorably on appellant’s claim, and this 
appeal followed. 


STATUTES INVOLVED 
Title 5, United States Code, Section 2092, 1958 ed., provides 


in : 
(d) Insurance after age 66. Each of such amounts 

of insurance shall be reduced by 2 per centum thereof 

at the end of each full calendar month following the 

date the employee attains age sixty-five, subject to min- 

imum amounts prescribed by the Commission, but not 


2 Effective September 23, 1959, 5 U.S.C. 2092(4), 1958 ed., was repealed 
and 5 U.S.C. 2095(b) amended to read “* * * the amount of such in- 
surance shall be reduced by 2 per centum thereof at the end of each full 
calendar month following the date the employee attains age sixty-five or 
retires, whichever is later * * *.” [(Hmphasis supplied.] Sept. 28, 1959, 73 
Stat. 701, 5 U.S.C.A. 2095(b), 1960 Supp. Since Mr. Barnes’ income his last 
year of service was in excess of $10,000, apparently appellant makes the 
contention that, if he were insured, then she would have been entitled to 
$11,000. But this amendment is not applicable where death or retirement, 
as is the situation in the instant case, occurred prior to September 28, 1959. 

* Under the provisions of the Act applicable to appellant's case, the pivotal 
date with respect to age is the insured’s sixty-fitth (65th) birthday. August 
17, 1954, ch. 752, 68 Stat. 787, 5 U.S.C. 2092(d), 1958 ed. Mr. Barnes be- 
came insured under this Act after having attained the age of sixty-five. 
His salary then was $8,360 per annum. Thus, the amount of group life 
insurance his beneficiary was then entitled to was $9,000. 5 U.S.0. 2092(a), 
1958 ed. Had Mr. Barnes been insured at the time of his death, the amount 
of coverage would have been determined from this basic $9,000 figure and 
a reduction of two (2) per centam per month of the time which would have 
elapeed from his sixty-fifth birthday with 2 bottom of not less than twenty- 
five (25) per centum of the basic $9,000 insurance coverage. By arithmetic 
computation, had Mr. Barnes been insured at the time of his death, the 
amount of insurance to which appellant as beneficiary would be entitled 
would be $2,250. See Hill v. Metropolitan Life Insurance Company, 180 
A24 $13 (D.C. Mun. App., 1957). But see subsequent Congressional action 
with respect to 5 U.8.C. 2002(d), 1958 ed., discussed briefly in footnote 2, 


supra. 
“See footnote 8, ira. 
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less than 25 per centum of the insurance in force im- 
mediately preceding the first reduction provided herein: 
Provided, That the amounts of insurance in force from 
time to time on.an émployee who becomes insured under 
this chapter after having attained the age of sixty-five 
shall be the same as would be in force had he béen in- 
sured at age sixty-five, arid shall be based on. the lesser 
of his annual compensation (1) at.the time he becomes 
so insured, or (2) at age sixty-five, provided he was 
éligible at that time to be insured under this chapter. 
Title 5, United States Code, Section 2095, 1958 ed., provides 
in part: 

Termination of insurance. 

(a) Policy provisions ; temporary extension of cover- 
age; conversion. Each policy purchased under this 
chapter shall contain a provision, in terms approved 
by the Commission, to the effect that any insurance 
thereunder on any employee shiall cease upon his separa- 
tion from the service or twelve months after discon- 
tinuance of his salary payments, whichever first occurs, 
subject to a provision which shall be contained in the 
policy for temporary extension of coverage and for con- 
version to an individual policy of life insurance under 
conditions approved by the Commission. 

(b) Continuation of life insurance ; service credit. Tf 
upon such date as the insurance would otherwise cease 
the employee retires on an immediate annuity and () 
his retirement is for disability or (2) he has completed 
fifteen years of creditable service, as determined by the 
Commission, his life insurance only may, under condi- 
tions determined by the Commission, be. continued 
without cost to him in the amoutits for which he would 
have been insured from time to time had his salary pay- 
ments continued at the same rate as on the date of 

cessation. * * * 
.. Title 5, United States Code, Section 2103, 1958 ed., provides: 

Jurisdiction of courts. The district courts of the 
United States shall have original jutidiction, coheur- 
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Appellee submits that appellant has not indicated wherein ap- 
pellee breached or violated any duty or obligation ‘to her with 
respect to her late husband’s failare to convert the policy. As 
@ matter of fact, and the record so discloses, Mr. Barnes was 
admonished both orally and in writing of the thirty-one day 
time limit within which to exercise this privilege. In the Quilty 
case, supra, at least the alleged beneficiary of the employee’s 
group life insurance policy charged the employer with 
negligence in failing to notify the insurance company of 
decedent’s death. Parenthetically, that Court found no 
negligence on the part of the employer. But here, appellant, 
without more, contends that her late husband should have been 
insured. 

Appellee submits that appellant has failed either to allege 
or to show any violation by the United States of any duty or 
obligation owing to appellant or her late husband by reason 
of contract or otherwise. There being no dispute as to these 
facts, the District Court properly granted appellee’s motion 
for summary judgment. 


CONCLUSION 


Wherefore, appellee respectfully submits that the judgment 
of the District Court be affirmed. 
Davi C. ACHESON, 
United States Attorney. 
Naroan J. PavLson, 
Exten Lae Park, 
Roserr Brewer Nozets, 
Assistant United States Attorneys. 


INDEX TO APPELLEE’S APPENDIX 


Answer to interrogatories filed on November 4, 1960. 

Letter from Jack Goldberg to Hardy & Hardy dated March 29, 1960, 
which letter is found at page 3 of the exhibits attached to defendant- 
appellee’s motion for summary judgment, filed March 31, 1961-..- 

Portions from an application for retirement dated March 3, 1959, and 
signed by Warren W. Barnes, which form is found at pages 26 and 27 
of the exhibits attached to defendant-appellee’s motion for summary 
judgment, filed March 31, 1961 


ANSWERS TO INTERROGATORIES 


The United States of America, defendant herein, by its 
attorney, the United States Attorney for the District of Colum- 
bia, for answer to the interrogatories served upon it by plaintiff 
furnishes such information as is available to it as follows: 

1. The group insurance policy under which Mr. Warren W. 
Barnes was insured was executed by the issuing company on 
November 24, 1954, effective as of its date of issue, August 29, 


1954. 

2. The policy is identified as Group Policy No. 17000-G. 

3. A photostatic copy of the policy is attached. 

4. The issuing corporation is the Metropolitan Life Insur- 
ance Company, One Madison Avenue, New York 10, New York. 

5. Metropolitan Life Insurance Company and United States 
Civil Service Commission are the parties to the said Policy. 

6. Under this policy, Mr. Warren W. Barnes was insured 
for $2,250 from August 29, 1954, to date of separation from 
service, April 4, 1959, for $2,250 life insurance only continuing 
for 31 days after said separation date. This represents the 
amount ($9,000) for which he would have been insured in 
1954 had he been under age 65, less the reduction (maximum 
reduction 75%) required because of his being beyond age 65— 
see Title 5, U.S. Code (1958 edition as in effect before Septem- 
ber 23, 1959), Section 2092(d). 

7. Mr. Warren W. Barnes, being over age 65 in 1954, paid 
no premium (made no contributions) whatsoever under the 


(1) 
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policy—see Title 5, U.S. Code (1958 edition as in effect before 
September 23, 1959), Section 2094(a). 

8. The United States paid no premiums (made no contribu- 
tions) under the policy for the benefit of Warren W. Barnes— 
66 Title 5, U.S. Code (1958 edition as in effect before Septem- 
ber 23; 1959), Section 2094(b). teens 

9. The policy is in the physical custody of Joseph G. 
Crunkilton, Assistant to the Director, Bureau of Retirement 
and Insurance, US. Civil Service Commission. 

10. The policy is physically located in the Old. Pension 
Building, 5th and G Streets NW., Washington 25, D.€. 

11. D. K. Vetri, Director, Division of Administration, New 
York Regional Renegotiation Board, was thé person who in- 
formed Mr. Barnes of the privilege to convert the insurance 
to an individual policy. Her present address is General De- 
Jivery, Haddonfield, New Jersey. ae 

12. Mr. Barnes was so informed orally by Mrs. Vetri, on 
April 4, 1959, and by explanatory information mailed to him 
on April 8, 1959. The letter memorandum of April 8, 1959 
contained a note, “Do remember to check on your insurance 
within the 30 day limit.” : 
18: Mr. Barnes was so informed at the New York Regional 
Renegotiation Board, and by mail dated April 8, 1959. 

14. Yes, Mr. Barnes was so informed in writing. a‘ 

15. Copies of the writing are in the possession of the Re- 
negotiation Board, Washington 25, D.C. i 

16. Form S.F. 55 and Office Memorandum addressed to 
Warren W. Barnes from D. K. Vetri, Director, Division. of 
Administration, dated April 8, 1959, is a description of the 
writing or writings. : 

17. Yes, Mr. Barnes was so informed orally. ec 

18. In the process of so informing him Mr. Barnes was ad- 
vised of his rights to convert his. Government insurance policy 
within the 30 day period following his retirement. 


~ Ontver GascH, 
United States Attorney. 
By /s/ Ellen Lee Park, 
Even Lee Park, 
Assistant United States Attorney. 
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Subscribed and sworn to before me this 15th day of Septem- 
ber 1960. ae 


/s/ M.N. Wat. 


Marcxe 29, 1960. 
Re: Warren W. Barnes, CSA 571 823 


Harpy & Harpy, 
Attorneys at Law, 
1767 K Street N.W.., 
Washington.6,D.C. 
(Attn: Russell Hardy, Sr., Esquire) 
GuntLeMEN: This is in further reply to your letter of Feb- 
ruary 3, 1960, in the interest of Mrs. Emma G. Barnes, survivor 
annuitant under the Civil Service Retirement Act. 
‘In response to our request for information concerning the 
circumstances surrounding the separation of Mr. Warren W. 
Barnes for retirement on April 4, 1959, the Renegotiation 
Board has reported: ; : 
1. The Renegotiation Board was unaware that Mr. 
Barnes was seriously ill at the time of his retirement. 
Mr. Barnes’ primary concern was Mrs. Barnes’ health 
and the immediate need for him to be with and near her. 
2. The question of disability retirement never arose. 
3.. The financial provisions after his retirement were 
fully explained to Mr. Barnes prior to his retirement. 
4, In forwarding his final: pepers on April 8, 1959, 
Mr. Barnes was reminded of the necessity of converting 
his insurance within the 31-day limit. paar 
The manner of retirement is the personal choice of the re- 
tiring employees. Mr. Barnes was properly advised of his 
retirement rights by his employing agency based on the facts 
known to them at that time. There was no impediment to 
Mr. Barnes’ filing for disability retirement had he desired to 
do so. Accordingly, there is no basis on which this Commission 
could permit a change in the type of Mr. Barnes’ retirement 
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so as to confer insurance coverage without cost during his 
retirement. 
Sincerely yours, 
Jack GOLDBERG, 
Chief, Claims Division. 


Portions or APPLICATION For RETIREMENT Form 


(Answers to Questions denoted by quotation marks) 


5. Q. Department or Agency in which presently or last em- 
ployed including Bureau or Division. 

A. “The Renegotiation Board N-Y. Regional Renegotiation 
Board.” 

6. Q. Location of last Employment (City and State). 

A. “110 East 45th St., N-Y. 17, N-Y.” 

7. Q. Title of last position. 

A. “Accountant—GS-13.” 

8. Q. Date of final separation. 

A “ ‘April 4, 1959.” 

9. Q. Do you have federal employees’ group life insurance? 

A. “Yes.” 

10. Q. Approximate number of years of civilian service. 

A. “12.” 

Only applicant for disability retirement will complete item 
13. 

13(a) Q. When did you become totally disabled? 

A. “Not applicable.” 

13(b) Q. Briefly describe your disabilities. When and how 
incurred. And how they interfere with performance of the 
duties of your position. 

A. “Not applicable.” 

I hereby certify that all statements made in this application 
are true to the best of my knowledge and belief. 

“33-59” 
Date 
/*/ “Warren W. Barnes.” 
Warren W. Barnes. 


U.S. COVERNBERT PRINTING OFFICE, 1961 


